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SOUTHWICK, PJ., FOR THE COURT:

1. The Circuit Court of Jones County granted summary judgment to a bank that had been accused
of not having properly monitored the financia activities of one of its cusomers. We agree that there are
no genuine issues of materid fact and affirm. Recent Supreme Court precedents make clear that Sncethe
bank had no actua knowledge of the customer's dleged frauds, it had no liability.

12. Rondd L. Holifidd and approximatdly fifty other individuals and businesses filed suit againgt

BancorpSouth and other defendants. We will collectively refer to the plaintiffsastheinvestors.” Wewill



on occason diginguish Holified from the remaining plaintiffs. This goped pertains solely to defendant
BancorpSouth. The suit againgt other defendants continues in the circuit court.

13.  JamesD. Hardl, 1V, a defendant in the case, and Ronad Holifield had a business relation that
beganin 1995. Holifield asssted Harrell in obtaining aone hundred million dollar annuity contract, but that
was canceled by the issuing insurance company, Generd American Life Insurance Co. A sgnificant
participant in that failed endeavor was a man named Douglas R. MacCachran, who described himsdlf as
a"'management consultant.”

14. A month after the cancdlation of the annuity, MacCachran proposed in a lengthy faxed letter to
Halifidd that the latter assst in acquiring participants in a purported investment opportunity in Europe.
MacCachran sad that Harrell would be "a participant in this new transaction,” but there must be
"[albsolutely no 'sharing of information’ referencing any and dl parties to the transaction, banks involved,
insurance products, government contractsand theactud agreements, incoming and outgoing faxesincluding
the cover sheet information and its originator(s).” Of some importance to later events, MacCachran aso
stated to Halifield that the "technical proceduresinvolved inthistransaction . . . [and] virtudly every sngle
scrap of thistransaction . . . will not be made available to any individuas elther internd or externd.”

15. Rondd Halifield agreed to promote this highly secret investment opportunity to some of his
insurance clientsand others, many of whom are now plaintiffswith himinthissuit. Therewasno invesment
prospectus or other printed information. Indeed, MacCachran's agreement with Holifiedd was that
information relating to virtudly everything about the transactions was to be withheld from investors. The
aleged plan entailed wiring money aoroad with the promise to investors of high returns. Apparently the
financid fortunes were to be gained through a practice cdled "forfaiting.” Among its variations are those

described in the following definition:



The practice of taking promissory notes or other obligations without recourse, usudly in

connection with the importation of goods. A foreign buyer may cause its bank to avdize

its notes, so that the sdller of goods or services to whom the buyer gives the notes can

forfait them with a domestic bank. The domestic bank will take the notesfrom the buyer

without recourse because the notes are subject to the foreign bank’s aval.
www .| ettersof creditonline.com/reports/archive/Glossary.htm
T6. Another chalenging word injected into that definition, "ava," is defined thisway:

An independent guaranty used in civil law countries, often by banks and often with

promissory notes or other commercid obligations. Theava may consst of thewords by

avd" with the bank’ s sgnature.
Id. A federa court has described "forfaiting” transactions as "an inventive means of facilitating exportsto
troubled or debt-laden countries.” A.l. TradeFin., Inc. v. Petra Bank, 989 F.2d 76, 78 (2d Cir. 1993).
High risks apparently are supposed to equate to a potentia for high returns.
7. Whatever progpectiveinvestors made of what would actualy occur with forfaiting, many must have
seen sufficient promise of substantid returnsto sign up. Contributions of thosewho havejoined asplantiffs
inthissuit ranged in amountsfrom $12,000 to nearly $600,000. Thismoney wasentrusted to Harrell, who
then sent the funds aboroad. Exactly how the investment would generate the substantia return was poorly
explained to anyone. According to alater federd indictment, there wasin fact no investment opportunity
for anyone except Harrell, MacCachran, and athird insgder named Charles Scott Burris. Harrell placed
the money in difficult-to-trace foreign accounts. He was charged with making paymentsto early investors
entirely out of funds acquired from new investors, a process which in the parlance of fraud isknown asa
"Ponzi scheme." MacCachran, Harrell, and Burriswereindicted in 1997 for fraud and conspiracy, anong
other crimes.

T18. The defendant BancorpSouth was the bank that Harrell used for histransactions. Harrell had two

accounts at BancorpSouth, whichwasthen known asthe Bank of Mississippi. Onewasagenera checking



account for the operating expensesfor hislaw firm. The other was an account that he used for hisattorney
trust funds.

19. After discovery was completed, the bank filed a motion for summary judgment. Theinvestorsin
seeking to fend off summary judgment relied solely on common law negligence principles. BancorpSouth
was sad to have been negligent by permitting Harrell to take large sums of money from these accounts and
wirethefundsto European destinations. Theinvestorsarguethat, without the negligent actions of the bank,
Harrell would not have been able to defraud them. Thecircuit court granted the bank's motion, dismissing
it from the suit. The court dso entered an order certifying that there was no reason for delay in entering
afind judgment asto the bank. Rondd L. Halifidd initidly wasthe sole gppdlant from the judgment. The
Supreme Court later determined that counsdl for the other investor plaintiffs had committed excusable
neglect in faling to make atimey apped, and dlowed dl the investorsto join in the goped.

DISCUSSION
1. Legal overview

110. Theplantiffsin this case are individuas and businesses who placed large sums of money into the
hands of James D. Harrell, V. They did this with nothing more than a two page contract with Ronald
Holifield for a European investment program. The contracts stated that the funds the client would invest
would be placed in Harrdl's trust account and the investors would receive returns within 120 days. The
account number for the trust account was also revedled in the contract. The fundswere placedin Harrdll's
account at BancorpSouth. He then wired the funds to other banks in Europe as wdll as in the United
States. The clam now made is that the bank should have been aerted to the doubtfulness of this activity

and owed the investors a duty to hat it.



11. Vaious theories were presented in the case. At summary judgment, the sole lega clams that
Halifidd presented were based on common law negligence. BancorpSouth had based its motion for
summary judgment on its alleged compliance with various statutory obligations regarding its procedures.
The investors argued that the statutes relied upon by BancorpSouth were irrdlevant to the "common law
negligenceissueswhich arethe gravamen of Flantiffs complaint againg the Bank." Thebank dlegedly hed
aduty to the plaintiffs that was breached and proximately caused their damages. The dleged duty owed
was to act in a reasonably prudent commercial manner. That therefore is the theory relevant to our
andyss. Onsummary judgment, aparty may not rely ondlegationsinitspleadings. By affidavitsand other
evidence, the party defending againgt the motion must show thet there is a dispute of fact that is materid
to an issue for resolution. M.R.C.P. 56(e). The investors made their stand solely on the question of
common law negligence and that is what we review.

12. The investors argue that the bank owed a duty to them which was breached and proximately
caused them damage. There are two principa sources for a definition of that aleged duty. One comes
from precedents on the nature of commercialy reasonable banking practices. The other is a banking
concept caled "Know Your Customer,” the details of which will be explained below.

113. Before seeking to understand BancorpSouth's lega duties, we seek to understand its factud
actions. Harrell'slaw office had its general operating account with BancorpSouth. In addition, the James
D. Hardl, 1V, Lawyer's Trust Account was aso with this bank. Through this relationship, the bank
dlowed Harrdl to deposit funds into these accounts. It dso alowed Harrell to write checks drawing
money from these accounts. The bank had asignature card to match Harrdll's Sgnatures on endorsements
and withdrawals. One card wasfor the general account, the other wasfor thetrust account. The Signature

was identicd for each.



14. Astheinvestorswrotether checksto JamesD. Harrell, 1V, in Trust, Harrdll would endorse them.
Some of the checkswerethen deposited into histrust account with BancorpSouth asstated intheinvestors
agreement with Holifield. Other checkstotaling about $1.9 million were deposited into hisgenerd business
account. The checks were then honored by the various banks utilized by the investors. The account
number of Harrdll's general account was on the checks placed into that account. This was a different
number than the onefor the trust account stated on the contract between theinvestorsand Holifield. None
of the investors complained as to those checks.

115. Theinvestors argue that the bank should not have dlowed Harrdll to make the deposits into his
generd account, Sncethe payee onthe checkswasto Harrdl "intrust.” Theargument isthat unlessHarrell
was using atrust account, the bank should have refused to deposit checks madeto atrustee. Some of the
checks were not endorsed, and that is aso said to violate the bank's obligations. Some of the
endorsements were just with Harrell's name, without a reference to his being atrustee.

116. Theinvestors dso complain that the deposits were generdly made smply by ateller at the bank.
No officer or other employee examined the checksbefore the depositswerealowed. Therewasevidence
that on only one occasion was a deposit questioned. In that Situation, acheck had been made out to two
individuds other than Harrdll, in trust for certain beneficiaries. Harrell was called, satisfactorily explained
the check, and the deposit was made.

117. There are other factud alegations that have been made. The ggnificant oneswill be discussed as
we addressthelegd issuessurrounding theidentification of the bank'sduty to theinvestorswhen depositing
the checksthat they wrote to Harrell.

2. Source and nature of bank's duty



118. Theinvestors wish to address these issues of the bank's duty solely as a matter of common law
negligence. In response to the summary motion, the investors stated that the bank owed them the duty to
handle the deposits of their funds by Harrell inanon-negligent manner. Three precedentswerethe primary
source of the investors understanding of the law during summary judgment. We will discuss each.

119. Inone the investors sate that a bank was found liable to someone who was not one of its
customersfor negligenceinthe handling of adeposit. First Nat'l Bank v. Langley, 314 So. 2d 324 (Miss.
1975). That caseis factudly quite different from today's apped. An employee of a business with an
account at the bank made anight deposit. The bag of cash and coins got hung up ingde the night deposit
box and was not discovered for weeks. 1n the meantime, the employee was suspected of having stolen the
funds. After severa unsuccessful searches were made, the manufacturer of the box sent an employeewho
dismantled the box and found the bag. The customer's employee sued the bank for his emotiona and
physica damages from the fdse suspicions. 1d. a 327-28. The Supreme Court stated thisrule: a"bank
owed the agent of one of its customers the duty to receive and properly credit to the account of its
customer funds entrusted to the agent, and for which he islidble” 1d. a 329. The didtinctions from this
case aremany, but an important onefor our purposesisthat the duty found in Langley wasto an employee
and agent of one of its account holders, not to the payor who made out a check to a bank customer.
920. A second precedent relied upon by theinvestorsin thetria court concerned abank that deposited
checks with forged endorsements on them. Delta Chem. and Petroleum, Inc. v. Citizens Bank of
Byhalia, Mississippi, 790 So. 2d 862 (Miss. Ct. App. 2001). In an important and able opinion written
for this Court by the late Judge James Thomas, we discussed the duties of a bank when presented with
checks that had forged endorsements. Two accounts were opened with names amost identicd to those

of two corporations, but in fact the accounts were unknown to the corporations. With the aleged



assistance of a bank officer, checks intended for the two corporations were instead deposited into these
accounts over which the corporations had no control and about which they had no knowledge. A specific
section of the Uniform Commercid Code as adopted in Mississppi provides for liability for accepting
checksonforged endorsements. Miss. Code Ann. 8§ 75-3-419 (Rev. 2002). Werdied onthe statute and
casslaw that provides that the reimbursement by the proper payee may be obtained from both a drawee
and acollecting bank. Mississippi Bank & Trust Co. v. County Supplies& Diesal Serv., Inc., 253 So.
2d 828, 830 (Miss. 1971), cited in Delta Chemical, 790 So. 2d at 869. That statute and the cited
casslaw are not relevant to today's issues.
921. Thefind precedent urged as a basis to deny summary judgment was Great Southern National
Bank v. Minter, 590 So. 2d 129 (Miss. 1991). The Court explained the case thisway:

This case presents the question of whether abank isliable whereit acceptsfor deposit to

an attorney's trust account, on the attorney's endorsement, checks made payable to an

estate, in care of, or "c/0", the atorney where the attorney isin fact the conservator of the

estate and where the attorney subsequently misappropriates proceeds from the account

?ndudi ng the proceeds of the checksin question. We hold that, without more, the answer

isno.
Id. a 130. Thus, Minter has some smilarities with the present case. A fiduciary -- in that case a
conservator of an estate -- placed checks made out to and intended for hisward into his own account. A
digtinctionisthat the only Minter account was atrust account. The commingling of funds from dientsand
others to whom the attorney owed fiduciary responsbilities such asaward was found to be an acceptable
practice. Thebank was not on notice of possible misdirection of funds smply from conservatorship funds

being placed in anattorney trust account. 1d. a 133 n.3. That was true even though some of the Minter

checks were endorsed by the fiduciary individualy without reference to his fiduciary capacity.



122.  Summary judgment for the plaintiff was reversed, asthe Supreme Court found that thesefactsdid
not congtitute notice to the bank of fraud. However, the failure to grant summary judgment for the bank
was affirmed. The question to be resolved before judgment for the bank could be entered is whether the
bank had in any manner been put on noticethat it needed to inquire about the conduct of thefiduciary. The
Minter court stated that a bank would not be responsiblefor atrusteg's breach of trust in the use of funds
unless the bank had actud notice of the defaullt:

If the trustee deposits trust funds in a bank, the bank is liable for participationin the

breach of trugt in receiving or in permitting the trustee to withdraw the trust funds, where

the trustee commits a breach of trust in making the deposit or withdrawd, if, but only if,

the bank received the deposit or permitted the withdrawal with notice of the breach

of trust.
Id. at 134-35, quoting RESTATEMENT OF TRUSTS § 324 (1935) (emphasisadded in Minter). The court
denied that the trustee's placing of conservator funds into his attorney trust account created the necessary
notice. Id. at 135. Still, the court uphed the refusd to enter asummary judgment for the bank. The court
was uncertain whether discovery had been completed, as the record was ambiguous on that point. What
needed to be understood prior to judgment was "the nature of the withdrawas made by Drake from his
trust account and, what, if any, knowledge the bank had regarding Drake's generd conduct which might
have put it on notice sufficiently to require action at some point which would have been of benefit to
plantiff." 1d.
923.  Though thetrid judges denid of summary judgment was affirmed in Minter, the Supreme Court
did not hold that summary judgment had to bedenied. Instead, the denid waswithin the"broad discretion”
of atrid court in congdering whether to grant amotion for summary judgment. Id. a 136. In our apped,

summary judgment was granted. That too potentidly could be sustained as within the broad discretion of

atrid judge on summary judgment, but only if we conclude that the evidence before the trid court did not



show adispute of materid fact about whether the bank had notice that Harrell was committing a breach
of trust with the funds from these investors,
724.  Wereturnto aprecedent that we havedready discussed for abroader statement about determining
reasonablenessin the actions of a bank in accepting checks for deposit:
"Reasonableness,” as it pertains to the transactions at issue, is defined as whether a
reasonable person would be on natice that something is running afoul of what is
commerddly reasonable, whether from some impropriety appearing in the form of the
ingrument and the accompanying endorsements or from knowledge of extrinsgc facts
outside of the instrument itsdlf.
DeltaChemical, 790 So. 2d a 875. Theinvestorsat summary judgment rejected reliance on any statutes
or regulations as sources of standards of reasonable conduct. There was reliance, though, on the "Know
Y our Customer” program implemented at BancorpSouth. According tothetrid judge, that program grew
out of regulations that were proposed by the Federa Deposit Insurance Corporation, but were then
withdrawn and never implemented. Thetrid judge determined, though, that sincethe bank had voluntarily
adopted certain policiesthat grew out of the FDIC proposdss, "this court must consder whether thefailure
to follow the palicy was a fallure to follow commercialy reasonable banking practices, and therefore
negligent.”
925. The policy was contained in a twenty-five page document that largely dealt with compliance with
federd laws on large currency transactions. Thetria judge determined that these were internd policies,
which did not have the force of law, adopted by the bank to provide protection to itsdf and to its
customers. Thetrid judge reected that these policies created any duty to the public at large, including to
those who may have written checksto customers of the banks. We have not been shown by theinvestors

any authority to the contrary. We therefore do not consider the internd "Know Y our Customer” policies

in our review.

10



126. What we are left with examining, then, is whether there was a dispute of materid fact concerning
whether acommercidly reasonable bank would have been on notice of Harrdll'simproprieties. To repedt,
the investors aleged that many of the checks deposited to his account were not endorsed by him in his
fiduciary capacity, and that about half of thetotal vaue of the checkswas deposited not in Harrell's attorney
trust account but in his generd operating account.
927.  On the issue of the endorsements, the trid judge relied on a Satute that dlegedly resolved the
question. Though the investors rgject the relevance of statutesto their common law negligence clams, we
conclude as did the trid judge that a bank's operating consgstently with its rights under, for example, the
Uniform Commercid Code, would in most Situations congtitute commercidly reasonable practices. One
dlegedly rdevant statute provides that the identity of the person to whom an indrument isinitidly payable
isdetermined by theintent of the person whoissued theinstrument. Miss. Code Ann. § 75-3-110(a) (Rev.
2002). Additiond dlarification is made regarding trugts.
() A person to whom an ingtrument is payable may be identified in any way, including by
name, identifying number, office, or account number. For the purpose of determining the
holder of an insrument, the following rules gpply: . . .
(2) If aningtrument is payableto:
(i) A trudt, an estate, or a person described astrustee or representative of
a trust or estate, the instrument is payable to the trustee, the
representative, or a successor of elther, whether or not the beneficiary or
estate is aso named.
Miss. Code Ann. 8 75-3-110 (Rev. 2002).
128.  Investors wrote checks, in variousamounts, payableto JamesD. Harrell, IV, in Trust. According

to the just-quoted statute, the checks are therefore payable to the trustee, James Harrell, even without

clarity asto the beneficiary of thetrugt. Yetthat isnot redly ourissue. Theindividua named JamesHarrell

11



was a proper person to be making decisions regarding the check, but it was Harrell as atrustee to whom
the checkswere payable. Section 75-3-110isnot clearly addressing whether the named trustee may place
checks made out to him as a trustee into his own non-trust account. The officil comments to the UCC
made clear that the focus of this part of section 75-3-110 is on the identification of an ambiguous payee:

In the case of a check payable to "John Smith," since there are many peoplein the world

named "John Smith" itisnot possibleto identify the payee of the check unlessthereissome

further identification or the intention of the drawer is determined. Name doneis sufficient

under subsection (), but the intention of the drawer determines which John Smith is the

person to whom the check is payable.
UCC 3-110, Officid Comment (1991). The comments were not adopted by the Missssippi legidature
nor do we discover a provison whereby the comments were made persuasive authority. Still, welook to
officid comments about uniform laws, when those laws have been adopted al but verbatim by the
legidaure, asthe most informed source explaining provisonsof the origind enactment. Therefore, section
75-3-110 guides the identification of the entity to whom funds are to be paid. It does not address the
obligations of the bank in determining what to do with a check or other negotiable instrument made out to
apayeeintrud.
129. Neither party spends much time examining Chapter 4 of the UCC regarding bank deposits, and
thus we accept that they did not find the answers to theissues on review in that chapter. See Miss. Code
Ann. 88 75-4-101 through 75-4-504 (Rev. 2002). Only two sections out of Chapter 4 are mentioned by
the bank. The one that we find useful states that when aholder of acheck aswasHarrell ddiversitto his
bank, the bank became a holder in due course regardless of whether the holder endorsed the checks, so
long as certain conditions were met. Miss. Code Ann. 8 75-4-205 (1) (Rev. 2002). The conditions

included that there not be an apparent forgery or dteration to the instrument, that it not be "so irregular or

incomplete asto cal into question itsauthenticity,” and the bank took the check for value, in good faith, and

12



without notice of various statutorily-defined defects in the instrument. Miss. Code Ann. § 75-3-302 (@)
(Rev. 2002). This gtatute removes the issue of the varying endorsements on checks made out to Harrell
astrustee. Sometimes Harrell did not endorse a dl, sometimes he did so individudly, and sometimes as
atrustee. Wefind no authority that atrustee's endorsement isdefectiveif he does not refer in some manner
to hisfiduciary capacity. Thiswas not a"forged" endorsement as the investors argue, as it was the same
individual who had the authority to endorse, no matter whether he added language about his capacity.
130.  Asto the question of whether it was improper for Harrell to place checks made out to him as a
trustee into his operating account, we find a more recent precedent than Minter to provide the answer.
Collier v. Trustmark Nat'l Bank, 678 So. 2d 693 (Miss. 1996). In Collier, atrustee embezzled funds
from the trust beneficiaries. |1d. at 694. The beneficiaries filed suit againgt the bank claiming that it was
negligent in dlowing the trustee to remove funds from the trust account and place them in hisown persond
account. 1d. The Supreme Court |ooked to statutory law and found that the trustee was dlowed to place
the fundsin his own account and there was no duty by the bank to prevent him from doing so. Id. at 697.
Only if thebank had actud knowledge of thetrustee'sfraudulent actions at thetime of the transaction would
there be afact question to present before ajury. Id. Actua knowledge was defined as"awareness at the
moment of thetransaction that thefiduciary isdefrauding the principa. It meansexpressfactud information
that funds are being used for private purposesin violation of thefiduciary relationship.” Id. at 697, quoting
Master Chem. Corp. v. Inkrott, 563 N.E.2d 26, 30-31 (Ohio 1990).
131. Thedatute from which Collier derived the actua knowledge requirement wasthis one:
Thethird personisnot bound to inquire whether the trustee has power to act or is properly
exercisng the power; and a third person, without actual knowledge that the trustee is

exceeding his powers or improperly exercisng them, isfully protected in deding with the
trustee as if the trustee possessed and properly exercised the powers he purports to

13



exercise. A third person is not bound to assure the proper application of trust assets paid
or delivered to the trustee.

Miss. Code Ann. 8 91-9-115 (Rev. 1994). The bank cannot be ligble to the investors if there was no
actual knowledge of Harrell's wrongdoings. Harrell took funds from checks made payable to his trust
account and sent them to banks in the United States as well as abroad. BancorpSouth had no duty to
ensure that the funds of the trust account were properly being spent.

132. These datutes sat forth that only with actua knowledge of improper behavior was the bank
responsble for Harrdl's actions.  The investors argue that a bank officer thought that the investment
arrangement Harrell was conducting was "too good to betrue” Harrdl transferred money from his trust
account to his business account and then wired some of the money overseas. Harrell's law practice
changed from title opinions and collection work to "representing people who were doing investments.”
Subgtantially more money flowed into and out of the account with Harrell's new business focus. Each of
these dleged indicia of suspicious conduct isdso an example of Harrell's doing exactly what the investors
wanted himto do. Nothing inthe activities dleged wasincong stent with the investment plan that in cursory
fashion was explained to these plaintiffs.

133. Theinvestorsknowingly gave Harrell severd million dollars. They did not do thiswith theintention
to placethefundsin histrust account and for them to remain there. They expected him to wiretheir money
abroad. They were not concerned when they received checks that Harrell had cashed and placed in an
account other than the one stated onthe contract. Theinvestors, now appdlants, werethevoluntary source
of the money. If the bank had conducted an investigation, it would have found that this behavior of

depositing funds to later transfer them to other banks was with the investors permission and approval.

14



134. Therewere no disputes of materid fact sufficient to requirethat thiscasegoto ajury. Therewere
only disputes of interpretation of law, for which no tria was needed. We &ffirm.

185. THEJUDGMENT OF THE CIRCUIT COURT OF JONESCOUNTY ISAFFIRMED.
ALL COSTSARE ASSESSED TO THE APPELLANTS.

KING,C.J.,BRIDGES,P.J.,LEE,IRVING,MYERS CHANDLERAND GRIFFIS,JJ.,
CONCUR.
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